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[Letter 9: 7 April 1854 reply from Shaw to Parker – draft] 
 
Boston April 7, 1854 
 
Hon Samuel D. Parker & others, 
 Judiciary Committee of the Senate. 
 
 Gentlemen, 
  I have just received your 
letter of this date, after the Court adjourned this 
morning. Finding it addressed to myself 
personally, & not to the Court, I have not  
thought it necessary to postpone an answer, to lay 
it before them; [ ], the court in session 
here, [will close] tomorrow forenoon, & two of the 
Judges have already left the city 
 I do not know that I can give you any in- 
formation, which will enable you to comply with 
the regulation of the Senate, [expressed] in the  
Order, a copy of which is enclosed. 
 The Statute of 1838 referred to in the order requires only 
that the reports of the decisions of the S.J.C. on all 
questions of law, argued & determined before the 
 
[page 2] 
first day of September in each year, shall be publish- 
ed, on or before that day. It is manifest that this 
applies, in terms, to a small part only of the de- 
cisions; it does not extend to the cases argued 
and decided between the first of September 
and the first of January, which period 
embraces the entire law Circuit of all of the 
Courts of the Commonwealth, except Suf- 
folk and Nantucket. This was probably not 
the intention of the framers of this statute, 
& it is alluded to only in order to them, that as a rule 
of imperative duty on any body, it does not  
accomplish the object, they had in contempla- 
tion. The previous provision in the Revised Sta- 
tutes was, that the reports be published annually. 
 But independently of the requirements of positive law, 
looking at the matter practically, I am dis- 
posed to give the committee frankly all the 
information in my power.  
 It is certainly as important to the 
Judges, as it can be to the Bar or the Commu- 
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nity, that the author [reports], which are worth pub- 
lishing at all, should be published as speedily 
after the decisions are made as practicable. The 
publication of such a report, would sometimes 
save the time & labor of an elaborate deliberation. 
It is not made the duty of the Court, to draw up 
an opinion, except in the cases, when the 
judgment shall be entered, at any other than 
a law term. This was an rare & excep- 
tional, & would constitute but a very small 
proportion of the cases decided. 
 But, although it is made the duty of the 
reporter to attend personally all the cases & terms 
of [our] Court & make true reports of their  
decisions on all legal questions, that shall 
be argued by counsel, & publish the same an- 
nually. By the terms of the law, no reference 
[must] be made by the reporter, to the Judge 
who delivers the opinion. From the necessi- 
ty of the case, most of the opinions are 
delivered vivo voce, & the reporter is 
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is expected to get as correct a statement of 
the opinion, as he can, from the minutes 
he is enabled to take, of each oral opinion. 
But it was probably soon found, that in all 
important cases, in which an extended 
opinion should be given, such a mode 
of reporting would be neither creditable 
to the Court or the particular Judges speaking for them in such case, nor 
beneficial or satisfactory to the Bar or the 
public. To secure a greater degree, of accu- 
racy, [ ], & [correctness], the ordering [crossout] must 
be, for the reporter to submit his minutes to 
the judge who delivered the opinion, for 
revision & corrections, or for the judge 
himself to draw up the opinion, in the 
first instance, from his original minutes, & deliver it to the reporter, 
in a fit state for publication. Both 
methods have been to some extent adopt- 
ed; but as far as my experience & know- 
ledge of the subject extends, it has been 
found, that the rough draft of the reporter 
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has been so defective & unsatisfactory, that 
it would require as much labor, to put it 
into a satisfactory form as to draw up 
a [true] opinion in form from the original minutes; so that it has become 
the settled practice, for the reporter to re- 
ly on the judge who delivered the opinion, 
for a draft of such opinion, the reporter him- 
self preparing the statement of the case, the ar- 
guments of counsel, & the marginal notes. 
In some cases, the opinions are previously 
written, & delivered in writing, in 
which case, they may be speedily handed over 
to the reporter. But as he is to publish them 
in the order of time, putting all those which 
belong to a particular term together, 
those which which are written out,  
must necessarily await those which were  
delivered at the same time viva voce than to be written 
out afterwards. But it is utterly impos- 
sible for the judges to write out their opinions 
in all cases, before they are delivered. They are often obliged 
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on account of the shortness of the terms in 
the various counties, & the necessity of hasten- 
ing from one county to another to hold 
the terms appointed by law, to sit for hearing 
cases, forenoon & afternoon, leaving but a 
short time for consideration; & even with the greatest exertion it is often necessary to reserve 
and postpone many cases, to be heard after- 
wards. It necessarily follows, that considerable 
time often elapses, after an opinion has been 
given, before the judge who delivers it, can 
find time to prepare the decision for the report- 
er. Perhaps the inquiry may [cover], why 
it would not  be better to withhold the decision 
until it can be written out. The answer it 
appears to me is obvious; when the court have 
deliberately come to an opinion, & are prepared 
to enter a judgment, the litigating parties 
have a right to have a judgment declared and recorded. The first great 
duty of the Judiciary Department of Government 
is, to hear controverted cases, and decide upon 
the rights of parties litigating before them; and  
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although it is useful and convenient to have 
a history and statement of these decisions, 
and the norms & principles on which 
they are founded, & to have such statement 
published for information and as a guide 
of others having similar rights [drawn] 
in question in courts of law; yet [such] 
utility & convenience are of secondary in 
importance to the right of justice due to parties, to have 
as speedy an adjudication of their con- 
troverted rights, as may be conducted with 
a careful and thorough & deliberate investigation 
of the facts, and a deliberate examination of the  
principles, on which they depend.  
 I feel also bound to state, that one cause 
for delay in the publication of the reports, is to 
be found in that provision of the revised sta- 
tutes already also, which requires the re- 
porter to make true reports of the decisions of 
the Supreme Judicial Court, on all legal ques- 
tions, that shall be argued by counsel. Many 
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cases are very properly brought before the court 
& argued by counsel, the determination of which invokes 
no new or doubtful principle of law, and  
the decision of which can afford no new or 
[ ] illustration of any established rule of law. 
They are often [crossouts] combinations of facts, 
sometimes considerably complicated, which 
require to be analyzed, and investigated,  
to ascertain, under which of several well 
established rules of law, they may be found to fall. Many such 
cases, require a good deal of labor, to make 
them intelligible; & they tend to fill up the books,  
without adding much to the store of legal 
information useful to the public. Were 
some discretionary power given to the reporter 
to make a [deletion], to make a deletion 
instead of reporting all the cases argued, 
it would tend much, in my judgment, to 
enhance the value, diminish the bulk 
and speed the publication of the reports.  
 As a new reporter has been recently ap- 
pointed 
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pointed, it may be hoped that the new series 
now commencing, may go on simultaneously 
with the arrears of the late one, so that hereafter the 
interval between the delivery & the publica- 
tion of opinions, may be somewhat shor- 
tened. 
 I have thus endeavored, not intending 
to be understood as speaking in the state of 
apology, to give you within reason, 
all the information in my power, on the  
subject inquired of. & hope that it may 
be satisfactory. 
 I am Gentlemen, 
 Should any thing further occur to you, I shall 
be happy to add anything, which a question 
from you may suggest 
 I am Gentlemen, 
 
 
 
 
[fragment of letter 9 or another letter] 
 
 I am not certain that I fully com- 
prehend the object and expectation 
of the Senate, in passing the order in 
question; but understanding from your 
letter that you desire some information 
from me, on the subject of the pre- 
paration and publication of the 
decisions of the Supreme Judicial 
Court, I most cheerfully comply 
with your request, and regarding 
the matter in a practical point of 
view, will give you all the infor- 
mation in my power.  
